


































COMMITTEE OF THE WHOLE 
Council of the County of Maui 

August 30, 2005 

COUNCILMEMBER ANDERSON: It seems, Mr. Chair, that that would be a more friendly way of going 
about this even though I'm not privy to this ... the employment situation for the City and County of 
Honolulu but I would think they have a much less burdensome problem than we do in recruiting people 
because they have such a large base to draw from. But if we did an amicus brief, it would be a way of 
getting our story out there, letting people know the situation, and why we would support a change in the 
law. But at the same time by not being a plaintiff in the suit, then we wouldn't necessarily be going 
against City and County of Honolulu's position. So I'm just throwing that out there as an option that 
maybe the Members would want to consider. 

CHAIR MOLINA: Okay. Thank you, Member Anderson. Member Carroll. 

COUNCILMEMBER CARROLL: Thank you, Chair. Councilmember Anderson did cover some of the things 
that I wanted to talk about but I don't like the idea of us supporting this type of lawsuit. When we had 
problems like this with the Police Department two years ago, we worked with the Police Department 
and our Legislators and we did put in for an exemption to where you could apply but you had to be a 
resident the first day of employment. It was that simple. If the Members feel strongly that we need to 
have that for all County employees, we could simply go over there and apply for an exemption for the 
County to just change that one portion pertaining to Maui County to where you would have to be a 
resident on the day of employment. And then there's no problem because obviously if the person is 
going to work over here, he's gonna have to be a resident, but it allows him to apply for the position 
anyplace in the United States. It doesn't matter where he's living at the time of application. He just has 
to be a resident at the time of employment. Now we changed that and we got the exemption for the 
Police Department. Honolulu Police Department has long had that exemption and we finally got Maui 
on an even footing with them. But I would hope that we would look at our needs and what we feel is 
best for Maui County and as a Council we could always petition our State Legislators to amend the 
statute or change it. But I don't feel comfortable supporting somebody's lawsuit from Florida. Thank 
you. 

CHAIR MOLINA: Thank you, Mr. Carroll. Question for Corporation Counsel. For clarification, if the County 
were to participate in this case, this would be a decision ... an executive decision. Am I correct and that 
the Council can urge the Mayor to participate in a lawsuit but the Council per se cannot join? It would 
have to be a decision made by the Executive Branch. Am I correct? 

MS. LOVELL: I think, Chair, that that's probably correct because this does effect ... affect an Executive 
Department. So what it would be would be some kind of sense of the Council or resolution or 
something indicating what the will of the Council was with a request and recommendation to the 
Executive. Also, I should point out and perhaps Lance can follow-up but we do have here in the County 
a opportunity to get exemptions from this regulation or statute in cases where we are having difficulty 
filling certain positions, particularly positions that have some kind of technical or scientific background 
or that are essential to the public health and safety such as police officers. And I do understand that our 
department has exempted ... gotten exemptions a number of times in the past to allow people from 
outside the State to be hired in various County departments. 

CHAIR MOLINA: Thank you. Member Johnson. 
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COUNCILMEMBER JOHNSON: Do we have any statistics at all regarding the out migration of employees 
let's say that have been in our employ before but went to other states that had no residency requirement? 
What I'm trying to establish is okay, if we're allowing ... if we're keeping people out from outside and 
yet we're losing employees to other jurisdictions because they have maybe more liberal residency 
requirements or no residency requirements, I wonder if that puts us at a disadvantage. So would you 
know if we have any information on where our employees may have gone? 

MR. HIROMOTO: Mr. Chair? 

CHAIR MOLINA: Mr. Hiromoto. 

MR. HIROMOTO: Councilmember Johnson, .. . (coughs) . .. excuse me, we don't have any statistics like that. 
I know that there was an issue that Police one time brought up about certain jurisdictions on the 
mainland coming down and hiring their police officers, but overall we don't have any statistics like that. 

COUNCILMEMBER JOHNSON: Mr. Chair, I would be really curious to know if that puts us as a County at a 
disadvantage because if it's really easy for people to gain employment and perhaps be encouraged 
through other incentives to out migrate, then I think that leaves us at a disadvantage. Because right now 
we have a really big shortfall in a lot of the . . . even our construction segments, our teaching 
professions, other things that are outside of County government but that are really putting additional 
pressure on our ability to actually hire. So I'd be really concerned about what other jurisdictions or 
where employment opportunities might occur so that at least we're looking at some of those regulations 
and how they would actually require people to be residents or at least maybe even . . . I know we 
sometimes have difficulty with incentives. But I'm really concerned about having our County be at a 
disadvantage when it comes to hiring. Thank you. 

CHAIR MOLINA: Thank you, Member Johnson, and by the way, forgive me for not recognizing your 
presence earlier to our meeting today. And for the record, Members, we have closed public testimony 
by the way on all these items. Members, any other questions? Member Pontanilla. 

COUNCILMEMBER PONTANILLA: Thank you, Chairman. Maybe for Mr. Hiromoto in regards to some of 
the departments that have gone through a budget process that recognize insufficient manpower to some 
of the more professional type of jobs that we have here in Maui County. Have any of the other 
departments, like say Planning, Department of Public Works, as well as the Water Department, have had 
. . . approached the State for some exemptions to hire those professionals to come work for the Maui 
County? 

MR. HIROMOTO: Mr. Chair? 

CHAIR MOLINA: Mr. Hiromoto. 

MR. HIROMOTO: Councilmember Pontanilla, Section 78-1 of the Hawaii Revised Statutes allows the 
Director of Personnel Services to waive the residency requirement in a critical to fill types of positions. 
So I just counted yesterday we have approximately 14 classes that have their residency requirement 
waived and among those are the Civil Engineers, Planners ... higher level Planners, we have the Police 
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Officers which is exempted by the same statute 78-1, Police Evidence Specialist .. . (change tape) . .. 
series, we've waived the residency on that, and the Water Treatment Plant Operator, licensed operators, 
we've waived the residency on those ... that series also. 

COUNCILMEMBER PONTANILLA: Thank you. Chair, I think we should be working with our State 
Legislators in regards to maybe amending HRS 78 to make it more I guess easier for counties to hire 
people from the outside. I don't feel comfortable in, you know, joining this lawsuit here. Thank you, 
Chair. 

CHAIR MOLINA: Okay. Thank you, Member Pontanilla. Any other questions for this item? Member 
Tavares. 

COUNCILMEMBER TAVARES: Not necessarily a question or maybe it is a question to Personnel Services. 
At what point in time in the recruitment process does a waiver get applied for? 

CHAIR MOLINA: Mr. Hiromoto. 

MR. HIROMOTO: It's the sole discretion of the Director of Personnel Services but what we've done is looked 
at classes that are related. For example, I had mentioned that the Civil Engineer I, II, III, IV classes, we 
have waived the residency requirement. So when we go and recruit for a Civil Engineer V, for example, 
which is a higher level class, we know that we're not getting applicants at the lower level so we would 
automatically go out waiving the residency at the time of recruitment from the beginning for the higher 
level classes. So we take a look at around . . . we also take a look around the State and if we see a 
particular class in another jurisdiction on their continuous recruitment list, we know that we're gonna 
have some difficulty also in recruiting for that position so we may all go from the beginning waiving the 
residency requirements. So I guess it's basically the Director's discretion. 

COUNCILMEMBER TAVARES: And is it ... is there a difference between establishing a shortage than 
waiving the requirements? 

MR. HIROMOTO: I'm not sure what that is but we have a shortage like a shortage differential that is a dollar 
... fixed dollar amount that we add to a class's basic rate of pay. So when we hire these people, they 
come in at a higher rate of pay than what's in their contract. That's a shortage differential that we apply 
to classes. 

COUNCILMEMBER TAVARES: Okay. It has nothing to do with the shortage of applicants? 

MR. HIROMOTO: Oh, it ... well, yeah, it does ... . (laughter). .. Yeah, because that's how we recruit them 
because we say we're gonna pay them at ... let's say right now we have the Water Treatment Plant 
Operator series, Class I, II, III, and IV, that have a shortage applied to them. So they come in at a rate 
that is higher than their contractual rate and that's because we're having difficulty in recruiting for these 
classes. 

COUNCILMEMBER TAVARES: Okay. Thank you. After we're done with the questions, then I'll make 
some other comments. Thank you. 
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CHAIR MOLINA: Thank you, Member Tavares. Member Pontanilla. 

COUNCILMEMBER PONTANILLA: Thank you. So the department have the ability to make some changes 
in regards to recruiting, you know, people from the out-of-state recruitment? 

MR. HIROMOTO: Yes. The Director of Personnel Services has the discretion to waive the residency 
requirement for these classes that we determine to be critical to fill the shortage classes. 

COUNCILMEMBER PONTANILLA: Thank you. 

CHAIR MOLINA: Okay. Thank you, Member Pontanilla. Prior to entertaining more questions from the body 
and a recommendation from your Chair, it is seven minutes after the hour of 10:00. At this point, the 
Chair needs to make an appointment with the nearest restroom so we'll go ahead and take our morning 
break. This meeting shall be in recess until 1 0:20. . .. (gavel) . .. 

RECESS: 10:08 a.m. 
RECONVENE: 10:23 a.m. 

CHAIR MOLINA: ... (gavel) . .. The Committee of the Whole meeting of August 30th is now back in session. 
Thank you very much, Members, for that well needed break. When we last left off we were discussing 
Committee of the Whole Item 31 which is the lawsuit challenging residency requirement for public 
employment and the floor right now is still open for questions for our resource personnel. Members, do 
you have any additional questions for our personnel before the Chair makes his recommendation? 
Member Tavares. 

COUNCILMEMBER TAVARES: Mr. Chair, I have one question I should have asked Lance in the break. 

CHAIR MOLINA: Proceed. 

COUNCILMEMBER TAVARES: Have we ever turned away inquiries about employment for the County 
either by phone or by letter because somebody was out-of-state ... from out-of-state? 

CHAIR MOLINA: Mr. Hiromoto. 

MR. HIROMOTO: You mean that if we rejected applications or disqualified applicants because of 
non-residency? 

COUNCILMEMBER TAVARES: Yeah. 

MR. HIROMOTO: Yes. 

COUNCILMEMBER TAVARES: You have? 

MR. HIROMOTO: Yes. 
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COUNCILMEMBER TAVARES: Okay. So we could very well be part of the suit, too,--

MR. HIROMOTO: Correct. 

COUNCILMEMBER TAVARES: --in that aspect? 

MR. HIROMOTO: Correct. 

COUNCILMEMBER TAVARES: Okay. Before you make your recommendation, Chair, if I may share a few 
thoughts? 

CHAIR MOLINA: Proceed. 

COUNCILMEMBER TAVARES: Thank you very much for bringing this subject matter up because I think it 
is important to us. One of the ... we are, you know, been made aware of and some of us knew before 
about the ... that there's been a waiver of the requirement in certain classes because we've had 
difficulty recruiting people in certain job descriptions. The part that I feel is ... I mean I know there is a 
mechanism to do this but it takes time to go through that mechanism. And once, you know, first of all, 
you have to, you know, get to a point where you establish that there is a shortage of qualified applicants 
for a particular position within the County of Maui and then from there go to request the waiver. And 
some of these waivers have been established and I think as DPS has informed us, Mr. Hiromoto has said 
that there are 14 classes now that have had waivers for recruitment outside of the County of Maui or the 
State of Hawaii. So I think that's moving us in a good direction. 

I would support us looking at this in light of our HSAC package, our legislative package to go to the 
Hawaii State Association of Counties, and hopefully, we could get the other counties to join us or to 
support this to have the State Legislature re-Iook at the law that is controlling all of us right now. And 
even if they don't want to get rid of the law, to make it easier for recruitment to occur outside of the 
State of Hawaii whether it be, you know, something that's simple in that we don't lose time. Because I 
think as you remember, Members, while even we were recruiting and testing and interviewing for our 
own personnel in Council Services that we lost some people just because of the time it took to get a 
decision one way or another. So we may be losing good applicants. And then this very competitive job 
market that we're in now, you know, time isn't on our side when we're looking for qualified employees. 

So I would suggest that we do follow-up with a piece of legislation to help us to give us more flexibility 
in the County level with regard to hiring. You also might know that or remember that MEDB through 
one of their programs has that Kamaaina Come Home Program and so they are able to bring ... you see 
the private sector is able to bring in people from wherever and we're hampered because we don't have 
that same flexibility. And particularly where we're dealing with former residents of Maui County that 
want to come back home, but of course can't make that move as I think Ms. Anderson or Ms. Johnson 
was pointing out, it's quite an expense to move over here, establish residency, then apply, and then you 
might not get the job. I mean that, that's asking too much for people and if a person has a family, that's 
even more a compounded expense to make that sort of drastic life move much less a career move. So 
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hopefully, we can work something out through our legislation and put it together and ask for the HSAC 
to support it. I would certainly go along with that. Thank you, Chair. 

CHAIR MOLINA: Thank you very much for your comments, Member Tavares. Member Johnson. 

COUNCILMEMBER JOHNSON: I did have one additional question and I apologize if this was already asked. 
But the general way that we have interviewed applicants from off-island is it required that they be on 
island at least for the interview when we do interview, and if they are on island, I'm assuming that 
they've paid their own expense to get here. Would you be able to address that? 

CHAIR MOLINA: Mr. Hiromoto. 

MR. HIROMOTO: Mr. Chair, Ms. Johnson, I don't think that the ... we don't do it. Department of Personnel 
Services would not do the interview but I do recall that some departments do telephone interviews for 
mainland applicants, and of course, those are the positions that we ... are classes of work that we've 
waived the residency requirement on. So I don't believe that during the interview process that the 
applicant need to be present on island. However, a lot of departments would tend to want that because 
they want the eye-to-eye contact. 

COUNCILMEMBER JOHNSON: Okay. But you have no knowledge of if they're going to be interviewed, 
who pays for the expense for them to get from wherever they are here? 

MR. HIROMOTO: You mean like traveling, transportation? 

COUNCILMEMBER JOHNSON: Yes. Let's say you've only maybe got one or two applicants and they're 
both from off-island and you want to have a face-to-face interview, I just was curious if that expense is 
being borne by the County as part of I guess an accommodation, if you will, to see which would be the 
more qualified applicant. 

MR. HIROMOTO: I'm sorry. I don't have any information on whether departments do that, whether they do 
pay for the applicants to come over for an interview. 

COUNCILMEMBER JOHNSON: Okay, and that, Mr. Chair, I'd also ... because I think it's easier for us to 
get the information for the people who are being interviewed here in Maui County. I would ask though 
that we also look at how City and County of Honolulu if they just absolutely never do that, ifpeople are 
using on island addresses because they've just recently relocated, if there's anything else that would help 
us to make a determination as to who's incurring the expense 'cause I think that makes a difference to 
the taxpayers. If the taxpayers are footing the bill to bring people from elsewhere here to interview and 
those individuals are then competing with people who have similar qualifications on island, that to me 
doesn't seem right because, you know, it's just taking taxpayer money and utilizing it for people that 
really ... while they might be qualified, they would also perhaps be taking jobs away from those who 
are qualified applicants who live on the island. And I think that, for me anyway, would be really 
important. Thank you. 
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CHAIR MOLINA: Okay. Thank you for those suggestions and comments, Member Johnson. Members, any 
other questions or comments before the Chair makes his recommendation. Okay, seeing none. First of 
all, I want to thank Member Tavares for bringing this matter to Committee for this worthwhile 
discussion, to say the least. We're all well aware of the shortage of critical personnel for County 
government - teachers, police, engineers, and the like. And it's now even more difficult for government 
to compete with the private sector for the services of these individuals. Now as it relates to this matter, 
the lawsuit itself, it is your Chair's preference to let the lawsuit play itself out. 

I would like to ask one quick question of Corporation Counsel, if they have a general timetable of where 
this matter is at currently and a timetable of if there's any idea as to when this matter may be settled for 
the Committee's information? Or even Mr. Hiromoto, if you have some insight? 

MR. KIM: Mr. Chair? 

CHAIR MOLINA: Proceed. 

MR. KIM: I believe September is the date that they'll be calendaring this issue for the District Court. Also, we 
understand that there has been a second amendment filed on the complaint leaving Mr. Nakamatsu out 
or taking him out of the lawsuit personally. 

CHAIR MOLINA: Okay. Thank you. 

MR. KIM: And that's all we know at this time. 

CHAIR MOLINA: Alright. Thank you, Mr. Kim. Continuing on with my comments, it's just your Chair's 
opinion that if we were to become participants in a so-called . . . in this lawsuit I believe it could 
possibly create an air of animosity between County and State and it's always been my belief it's better to 
work with our Legislators rather than get into a potential confrontational situation. So with that being 
said I can agree that the law is antiquated. I think it needs to be looked at and I would prefer to defer 
this matter to give us time to let ... not only let the lawsuit play itself out, but each one of us can 
network with our State Legislators or as Member Tavares suggested maybe make it just part of our 
HSAC package for all the counties to look at and join in and urging our Legislators to look at 
considering, you know, making amendments to this law so as not to restrict the County's ability to hire 
people outside of the State of Hawaii to fill these critical needs in our community. If the Committee ... 
any Committee Member has another option to consider, the Chair is open to that as well. Members, any 
comments? Member Kane. 

VICE-CHAIR KANE: Thank you, Chair. I think Member Tavares brought forward a potential alternative for 
us to consider with respects to it being a legislative package item and I think it can serve dual purposes, 
one for HSAC, as well as one for the Maui Legislative Package. And I believe, Mr. Chair, through your 
communication you've provide us with a deadline to submit proposals to this Committee by I believe 
September 21 st under your signature. And so that may be a way Ms. Tavares can perhaps put forward a 
proposal of potential language to amend 78-1 and we can look at it under the dual, you know, heading of 
HSAC, as well as Maui Legislative Package items. And if that is something that we consider favorably, 
then we could look at filing this said communication here or this item and open it up in the context of a 
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legislative package item. Chair, so just as you've requested items or alternatives, excuse me, that may 
be another one following up on Member Tavares' recommendation. 

CHAIR MOLINA: Okay. Thank you, Member Kane. And before I recognize any other Member for additional 
comments, I would ask that we somewhat restrict our comments on HSAC packages itself because it's 
not, you know, posted on our agenda. So if we can sort of stay ... keep it as close to the vest as we can 
to this particular matter without expanding our discussion on HSAC packages as well. So any other 
comments for Members to consider? 

MS. KAWASAKI: Mr. Chair? 

CHAIR MOLINA: Staff. 

MS. KAWASAKI: Pardon the interruption but one of our other Legal Analyst has indicated that the ACLU has 
publicly gone on record saying that Maui County will be added as a defendant in this case and so in that 
situation it would probably be best to leave this item open because they would ... Corporation Counsel 
would probably be coming down to discuss the matter with the Committee. And rather than file it and 
then having to have a separate item come back under settlements or special counselor whatever other 
sub-item, we already have a item open. So we can . . . if we left it open, then it will just be an 
independent discussion on that one particular case. 

CHAIR MOLINA: Okay. Thank you, Staff. Member Kane. 

VICE-CHAIR KANE: Mr. Chair, and that's fine but I think this Committee has the freedom to have things 
with a direct referral and if we are going to be added, right now it's something that has been said but 
hasn't been done yet as far as the ACLU coming forward. If they do in fact add us as a defendant, then I 
think Corporation Counsel with respects to special counsel and/or settlement would be coming down 
with a resolution which they can do as a direct referral and the discussion should focus specifically on 
the content of that resolution with us being a potential defendant. So I still don't see a problem with us 
considering a filing of this one because it's in the context of focusing on the Honolulu's case and with 
our discussion whether or not we're gonna go support it or be a defendant of it. I think in Member 
Tavares' comments, the alternative to ultimately become a defendant in this case, well, we've just 
indicated that that looks like that's going to be the likely alternative we're going to end up in without 
choice. So it becomes moot in other words because this . . . the context of the communication is us 
considering being supportive of it. If we're going to become a defendant, we can't support something 
that we're a defendant of. So, anyway, I appreciate the Staffs comments but in this case I think we 
have the flexibility that are contained within the procedures of this Committee and this Council that 
allow us to hear it as soon as it comes down to us in the context that it's going to be presented by Corp. 
Counsel. 

CHAIR MOLINA: Okay. Thank you, Member Kane. Member Tavares, you have any final comments on the 
Chair's recommendation or the other alternative whether to file this matter or keep it open, defer it and 
keep it open? 

COUNCILMEMBER T A V ARES: Yeah. Mr. Chair, I would request a short recess. 
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CHAIR MOLINA: Okay. Recess subject to the call of the Chair. .. . (gavel) . .. 

RECESS: 10:40 a.m. 
RECONVENE: 10:44 a.m. 

CHAIR MOLINA: ... (gavel). .. Committee of the Whole meeting for August 30th is now back in session. 
Members, after conferring with Corporation Counsel and Staff, your Chair will still stand by his 
preference to defer the matter. However, we have had a recommendation or suggestion from Member 
Kane to file the communication. If Member Kane it is your preference to make a motion to file, the 
Chair is open to that as well. 

VICE-CHAIR KANE: No, Chair, I'll follow your recommendation to defer. 

CHAIR MOLINA: Okay. 

VICE-CHAIR KANE: No problem. 

CHAIR MOLINA: Okay. Thank you very much, Member Kane. So again, for the reasons that I stated for the 
deferral earlier, we'll go with that. In the meantime, the Chair will entertain any other recommendations 
from the body as it relates to the concern with regards to the State law in terms of residency and the 
hiring of public employment. Member Hokama. 

COUNCILMEMBER HOKAMA: Chairman, I'm open to your recommendation to us this morning. My 
question to you as our Chairman though is if a scenario plays out which is that the County of Maui will 
become enjoined into this City and County lawsuit, then wouldn't the transmission of a resolution 
asking us for consideration under a claims and settlements program come under a different Committee 
of the Whole item and not under 31? And if that's the case, Chairman, then I would ask you to think of 
the filing. 

CHAIR MOLINA: Okay. Let me confer with Staff on that. Richelle, can you respond to that? 

MS. KAWASAKI: Mr. Chair, this would be treated similar to, as you would know in your binders, there is a 
separate item for Montana Beach where all related ... because there was so much correspondence for 
that particular case, there was a separate item that was set up with a separate County Communication for 
Montana Beach. And what happened in that situation was any request for special counsel or the 
multiple requests for settlements all came under that one item rather than having them separated 
between the various umbrella items that we have in the Committee. And this would be treated in the 
same manner. 

CHAIR MOLINA: Member Hokama. 

COUNCILMEMBER HOKAMA: Chairman, again, I just bring up what I would consider preferring and 
cleaning up your master calendar. 
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CHAIR MOLINA: Okay. Thank you, Member Hokama. And it was interesting that that particular lawsuit was 
named as we know that has sort of snowballed into something even bigger and more and more things 
transpired and all kinds of occurrences are going on with that matter but we're gonna restrict discussion 
on that. Although it does seem imminent, as Staff mentioned earlier that we may be named as a 
defendant in this particular case, that is I guess one reason why your Chair has a preference for deferral 
and leaving it open. So it's a case of until further notice. 

VICE-CHAIR KANE: No objections to your deferral, Chair. 

CHAIR MOLINA: Okay and thank you, Member Kane, also for your suggestion because I think it warranted a 
good discussion on that. So with that being said the Chair will defer this matter. Any objections? 

COUNCILMEMBERS VOICED NO OBJECTIONS. (Exc. RC and DM) 

ACTION: DEFER pending further discussion. 

CHAIR MOLINA: Okay. Thank you very much, Members. Well, that does it for today. We are complete. 
Any announcements? Seeing none. Chair would like to thank everybody for their participation and we 
do have a 1 :30 Budget meeting under the direction of Mr. Kane today. So Members, please be present 
for that. So with that being said, thank you all for all of your hard work, Staff and Corporation 
Counsel's Office and Personnel. This meeting for August 30th is adjourned ... . (gavel) . .. 

ADJOURN: 10:48 a.m. 

APPROVED BY: 

cow:min:050830 Transcribed by: Clarita Balala 
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